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HAS THE SENATE THE CONSTITU- 
TIONAL POWER TO RATIFY? 

BY JUDGE CHARLES KERR 



WHETHER adopted or rejected, construed simply with 
reference to our own Constitution, there are in the constitu- 
ent parts of the proposed international covenant some de- 
partures from accepted precedents that have not received 
that consideration which their importance might seem to 
demand. There are features involved in this new order 
of inter-state rule, quite aside from the virtues or vices of 
the proposed League itself, that, to those who have not 
studied its provisions simply from the standpoint of ex- 
pediency, strike deeper into the vitals of our fundamental 
law than either its friends or its critics seem to have contem- 
plated. 

We have a written Constitution. In its essence it is a 
power of attorney from the people, as grantors, to the instru- 
mentalities of government, as grantees. Of necessity it is 
an instrument of delegated powers. Those powers can be 
revoked, enlarged or abridged by the grantors only. The 
grantees can act only within the limits of the grant. No 
powers, therefore, can be assumed beyond those which have 
been granted, and any assumption of power on the part of 
the Government, in excess of the grant, would be an ultra 
vires assumption and, therefore, void. 

The covenant of the League of Nations was formulated 
by the representatives of the Allied Powers at a conference 
held in the city of Paris, called for the announced purpose 
of establishing a treaty of peace between them, on the one 
side, and the Central Powers on the other. This instrument, 
in its completed form, was delivered to the Senate of the 
United States by the President, with the information that 
the provisions contained in that portion which was denom- 
inated a covenant for a proposed League of Nations formed 
" an indispensable instrumentality for the maintenance of 
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the new order." Accepting as true the statement of the 
President that the proposed " instrumentality " was " indis- 
pensable " " for the maintenance of the new order," what- 
ever that may mean, does that fact give to the Senate a 
power of ratification, if that power did not already exist? 
Does not the President, in the very words which he has em- 
ployed to define the office of the covenant which he had as- 
sisted in formulating, admit the creation of a power supe- 
rior to any now existing, because, otherwise, it would not 
be indispensable? And if such a power, or " instrumen- 
tality," has been created does the Constitution give to the 
Senate the power of ratification or acceptance? This ques- 
tion may be considered from two viewpoints. 

First. Is the covenant of the League of Nations a treaty 
within the meaning of the Constitution? If not, has the 
Senate the power to accept it? 

Second. Any power which the Senate has being a dele- 
gated power, can it in turn delegate that power to some other 
" instrumentality " over whose acts Congress has no con- 
trol? 

The difference between a league and a treaty is so dis- 
tinct a correlative use of the terms is inadmissible. A 
league, using the commonly accepted definition, is "A com- 
bination or union of two or more parties for the purpose of 
maintaining friendship, and promoting a mutual interest, 
or for executing any design in concert." 

A treaty, as used in the Constitution, is defined by the 
law writers. as being "An agreement or contract between 
two or more nations or sovereigns, formally signed by com- 
missioners properly authorized, and solemnly ratified by 
the several sovereigns, or the supreme power of each state." 

A league, following these definitions, is a union of, a 
treaty a contract between, two or more states. One is 
formed for the purpose of some concerted action, the other 
is entered into for the purpose of determining the separate 
undertakings and obligations of each. In a league there 
can be but one entity; in a treaty there must be at least two. 
In the one a union is necessary, in the other it is impossible. 
A corporation is a league. A contract between two or more 
parties is a treaty. A union of two or more independent, 
self-governing states for the purpose of accomplishing a 
given purpose, through concert of action, would be a league. 
An agreement between, or among, these same states defining 
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the undertakings of each, would be a treaty. A league acts in 
its corporate capacity. The parties to a treaty act in their 
individual capacities. Neither could act otherwise and 
maintain its status. 

Having a written Constitution, equipped with all the 
instrumentalities of government necessary to carry into effect 
the purposes for which it has been created, is the League 
portion of the Paris document other than what it purports 
to be — an independent, self-governing political entity, 
formed for the purpose of dealing, in concert, with any sub- 
ject which " affects the peace of the world." As a prereq- 
uisite to membership in this international organization the 
applicant member must " give effective guarantees of its 
sincere intention to observe its international obligations " — 
a requirement sufficiently indefinite to satisfy the most ex- 
acting — and " to accept such regulations as may be pre- 
scribed by the League in regard to its military and naval 
forces and armaments." This " new order " of government 
is wholly independent of the treaty portion of the Paris doc- 
ument. It has within its composition states that maintained 
a neutral position throughout the entire war. Having been 
a belligerent is not a membership essential. The treaty de- 
pends in great part upon the League for its enforcement, 
but the League itself is wholly independent of the treaty. 
The status of the covenant of the League of Nations, there- 
fore, does not depend on what it may be called, but on what 
it is. Submitting it to the Senate by the President and call- 
ing it a treaty does not make it such. Jefferson says in his 
Parliamentary Practice that a treaty " differs from other 
laws only as it must have the consent of a foreign nation, 
being but a contract with respect to that nation." This ex- 
pression is but declaratory of that provision in the Consti- 
tution which provides that all treaties, when ratified, shall 
become a part of the " supreme law of the land." This 
same author, in discussing the general subject of treaties, 
went so far as to say, " The Constitution thought it wise to 
restrain the Executive and Senate from entangling and em- 
broiling our affairs with those of Europe." This carries the 
limitations placed upon the treaty-making powers of the 
President and Senate by the Constitution to an extremity 
that the letter of the instrument would not warrant, but if 
such stricture as this is to be placed upon the powers granted 
to the Executive and Senate by one whose interpretation 
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of that instrument has been accepted by one of the great na- 
tional parties for more than a century, how much more re- 
stricted must be the Constitutional powers of the President 
and Senate with respect to committing the Nation to an 
international relationship over which Congress would have 
no control, and in the governing Council of which the Na- 
tion would have but one vote? 

Whether wittingly or unwittingly the framers of the 
League covenant have themselves, in its very preamble, 
given to this new form of international relationship a status 
separate and apart from the relationship which is created 
between nations through treaties, by declaring that one of 
its purposes is the " maintenance of a scrupulous respect 
for all treaty obligations in the dealings of organized peo- 
ples with one another." Interpreted in the corporate ver- 
nacular of the day, this is equivalent to saying the League 
of Nations is a holding company for all signatory nations, 
the position of these signatories being that of subsidiary 
companies. 

At the time of the adoption of the American Constitu- 
tion the term treaty had but one meaning. A contract be- 
tween individuals and a treaty between nations bore the 
same relationship. The President and the Senate were 
given the power to contract with other nations. In discuss- 
ing this feature of the Constitution in one of the Federalist 
papers Jay defines a treaty as " only another name for a 
bargain." And when it was urged, as one of the objections 
to the Constitution, that the President and Senate might be 
induced to enter into a fraudulent treaty, his response was 
" In such a case, if it should ever happen, the treaty so ob- 
tained from us would, like all other fraudulent contracts, 
be null and void by the laws of nations." Likewise Hamil- 
ton, in discussing this provision of the Constitution, in one 
of the Federalist papers, uses the term treaty in this same 
sense. " Its objects," he says, " are contracts with foreign 
nations, which have the force of law, but derive it from 
the obligations of good faith. They (treaties) are not rules 
prescribed by the sovereign to the subject, but agreements 
between sovereign and sovereign." Fisher Ames in discuss- 
ing the Jay treaty of 1796, follows the definition of Jay and 
Hamilton. " A treaty," said he, " is a bargain between 
nations, binding in good faith; and what makes a bargain? 
The assent of the contracting parties." 
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If, as said by Hamilton, a treaty is not a rule " pre- 
scribed by the sovereign to the subject," by what raciocina- 
tion can it be said the covenant of the League of Nations 
is a treaty? If the governing body of this League, by a 
process of legislation, can prescribe rules for the govern- 
ment and control of the signatory members, is not that of 
itself the act of a sovereign towards the subject? Of a cer- 
tainty it would not be an agreement between sovereigns. A 
contract, in law, which leaves some undertaking open for 
future determination, is not a binding obligation. A treaty 
determines the exact status of each party, and leaves nothing 
open for future negotiation. The covenant of the League 
determines nothing. This being true it is in no sense a 
treaty, and being in no sense a treaty the Senate has no con- 
stitutional power to ratify it. 

The second proposition, namely, that the powers vested 
in the Senate being delegated powers, it cannot in turn dele- 
gate those powers to some other " instrumentality " over 
whose acts Congress has no control, seems almost too clear 
for argument. Delegatus non protest delegare is a maxim 
of the law as old as Justinian. While some of the powers 
granted by the Constitution to Congress are sovereign, those 
powers can be exercised by Congress only. That the cove- 
nant of the League of Nations does assume to take unto it- 
self some of the powers delegated to Congress by our own 
Constitution, cannot be denied. In discussing the treaty-mak- 
ing powers of the Senate, Joseph Story, one of the clearest 
of our constitutional interpreters, discusses this subject in apt 
and appropriate words. " A power given by the Constitu- 
tion," he says, " cannot be construed to authorize a destruc- 
tion of other powers given in the same instrument. It must 
be construed, therefore, in subordination to it; and cannot 
supersede, or interfere with any other of its fundamental 
provisions. Each is equally obligatory, and of paramount 
authority within its scope; and no one embraces a right to 
annihilate any other. A treaty to change the organization 
of the government, to annihilate its sovereignty, to overturn 
its republican form, or to deprive it of its constitutional 
powers, would be void; because it would destroy, what it 
was designed merely to fulfill, the will of the people." 

One illustration alone is sufficient to demonstrate that 
this is exactly what this new " instrumentality " of govern- 
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ment would do. Following the provision for disarmament, 
in Section VIII, will be found these words: 

" After these plans shall have been adopted by the 
several governments, limits of armament therein fixed shall 
not be exceeded without the concurrence of the Council." 

This provision, in express terms, provides that the 
several covenant members shall reduce their armaments as 
directed by the Council, and when this shall have been done 
these armaments cannot be increased " without the con- 
currence of the Council." The covenants of the League, 
when ratified, become a part of the supreme law of the land. 
Concretely applied this means that the United States has 
committed itself to the proposition that we will reduce our 
armament to the extent the Council of the League may 
designate, and having done so, should we become engaged 
in war, we cannot increase our armament without the con- 
sent of the Council. This is a plain supervention of the 
powers given to Congress. The right to declare war, to 
make peace, to equip and maintain an army or navy, to 
regulate foreign commerce, or emigration, are all sover- 
eign grants, yet by the terms of the covenant all these may 
be surrendered or delegated, under a sweeping provision 
that empowers the League to take appropriate action in 
any matter where it may deem the peace of the world is 
involved. 

Once accepted and made a part of the supreme law of 
the land, the power of repeal or amendment is lost. Neither 
will Congress have the power to review, alter or repudiate 
any action which the League, through its Assembly or Coun- 
cil, may take. The constitutionality of an Act of Congress 
may be determined by the courts, but there is no body in 
existence that can review any action taken by the League 
with respect to its powers under the covenant. When we 
accept its provisions we place ourselves in a position of ac- 
cepting its mandates. It will have behind it the land and 
naval forces of the signatory powers to enforce its decrees. 
The single representative of the United States in the Coun- 
cil will be clothed with greater powers than the Legislative, 
Executive or Judicial branches of our Government with re- 
spect to our international engagements. Once the covenants 
of this League become a part of the supreme law the power 
of the President and Senate to make a treaty becomes a 
question of serious moment. Certainly the unlimited powers 
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granted by the Constitution will not exist, because we obli- 
gate ourselves under Article XX not to hereafter enter into 
any engagement inconsistent with the terms of the covenant. 
Whether any treaty which now exists, or which we might 
hereafter conclude, would be inconsistent with its terms 
would be a matter for review by the League, and if that 
right should be delegated by the President and Senate to 
another instrumentality of government would it not be an 
ultra vires act? And being such would not our Supreme 
Court have the Constitutional right to so declare it? 

In this connection the words of Chief Justice Marshall, 
in the celebrated case of Marbury vs. Madison, are most 
timely. If they do not admonish us at this time solemnly to 
consider the step we are about to take, we may seriously 
doubt whether the Constitution of which Marshall wrote is 
the same instrument that exists today. In these words he 
fixed the stability of that instrument for all time : 

The Constitution is either a superior paramount law, unchangeable 
by ordinary means, or it is on a level with ordinary legislative acts, 
and, like other acts, is alterable when the legislature is pleased to 
alter it. 

If the former part of the alternative be true, then a legislative act 
contrary to the Constitution is not law ; if the latter part be true, then 
constitutions are absurd attempts on the part of the people, to limit a 
power in its own nature illimitable. 

Certainly all those who have framed written constitutions con- 
template them as forming the fundamental and paramount law of the 
nation, and, consequently, the theory of every such government must 
be that an act of the legislature repugnant to the Constitution is void. 

If the League of Nations, acting in its super-sovereign 
capacity, has the power to direct this Government to revise 
its existing treaties to conform to its covenant, or constitu- 
tion, and to prevent the making of a treaty in the future that 
it might deem inconsistent with its constitution, have we not, 
by accepting its provisions, and making them the supreme 
law of the land, engaged in an act of legislation repugnant 
to our own Constitution? And if we have would not our 
ratification at this time be a void act? Whatever may be 
one's views with respect to the merits or demerits of this 
proposed League, is it not reasonably certain that its valid- 
ity will some day be questioned upon either, or 
both, of the grounds here discussed? And its provisions, 
having the force and effect of statutes, once it is adopted, 
may not their constitutionality be tested in the Court as 
might any other ultra vires Act of Congress? 

Charles Kerr. 



